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he Declaration of Independence mentions Indigenous peoples only
once. In enumerating the king of England’s alleged “injuries and usurpations,” Thomas Jefferson and the framers describe how George III “has
excited domestic insurrections amongst us, and has endeavored to bring on
the inhabitants of our frontiers, the merciless Indian Savages, whose known
rule of warfare, is an undistinguished destruction of all ages, sexes, and conditions.”1 This brief reference offers an important glimpse of two of the
Founding Fathers’ central beliefs about Native peoples, which would
scarcely change over the next decades and forever shape interactions
between Native and non-Native peoples on this continent. First, even at
this early stage in the evolution of the United States,White Euro-Americans
believed that they had a certain claim to space in the Americas.While in this
document the framers acknowledge a “frontier,” which bifurcated land
claimed by the United States and land claimed by Native tribes, eventually
this demarcation would narrow and then disappear entirely. Second, most
Euro-Americans saw Native Americans as substantially different from themselves. By portraying Native peoples as racial others, Euro-Americans could
justify treating them in a manner they would not employ toward other
Whites, such as stealing their land, engaging in one-sided military massacres,
and rejecting their treaty rights. It is apt, then, that the Declaration of
Independence, a document considered so foundational to American democracy, establishes ideas about race and land that would go on to shape relations between White Americans and Native Americans. Approached in this
way, the Declaration discloses a self-
evident truth that remains largely
unrecognized: from the very birth of the country, democracy was predicated

Alaina E. Roberts, Settlement In: Democracies in America. Edited by: D. Berton Emerson and Gregory Laski,
Oxford University Press. © Alaina E. Roberts 2023. DOI: 10.1093/oso/9780198865698.003.0024

EmersonLaski_9780198865698_23.indd 260

Dictionary: NOAD

09/06/2022 19:57:43

OUP UNCORRECTED AUTOPAGE PROOFS – FIRST PROOF, 06/09/22, SPi

Set t le m e nt261

on settler colonialism, which allowed for Indigenous land theft and the
delegitimization of Indigenous culture, law, and ownership.
The experiences of the Chickasaw, Choctaw, Cherokee, Creek, and
Seminole Nations (collectively known as the Five Tribes) demonstrate how
these issues of land and race came to a head in the Reconstruction era,
defined here as the period from 1863 to 1907. Throughout the nineteenth
century, the removal, resettlement, and process of land absorption and buyout that the United States perpetrated against the Five Tribes is proof that
the United States voided its own treaties and sanctioned mass White settlement on land promised indefinitely to Native Americans. After the Civil
War, the reconciliation of former Confederates and Unionists exemplified
the part that coercive acquisition of western Indian land played in allowing
both White and Black Americans to reimagine the United States as a democratic nation in the wake of racial slavery, while ignoring ongoing injustices against Native peoples. A studied consideration of these historical
events must factor into any attempt to account for America as a nation
founded on the principles of liberty and equality for all. Rather, the belief
that Indigenous peoples were unequal to Whites is what accorded Americans
the land and economic capital to forge the United States as we know it today.
Settler colonialism, the forcible resettlement of Native people and their
replacement by White settlers who then moved onto their lands, was a proc
ess that occurred from the time of contact through the twentieth century.
While the colonial period saw Native peoples and Europeans negotiating
settlement through treaty, violence, and bargaining on a relatively even
ground (with Native people holding more military and economic power in
certain instances), after the Revolutionary War coercive White encroachment on Native American lands steadily increased as settlers sought resources
and homesteads.2 As plantation-style slavery spread through the nineteenth
century, the Five Tribes found their lush, agriculturally rich southeastern
lands under attack. White settlers began illegally squatting on tribal lands,
and state governments followed their lead by sanctioning this trespassing
and extending their state laws to Native Americans and their lands.
Mississippi began talks about such an effort in 1820 and took legislative
action in 1829.3 Around this time, Alabama and Georgia did the same.4
These changes placed Native nations under the jurisdiction of American
county courts and outlawed their tribal governments, destroying their right
to legally protect themselves and their lands from encroaching Whites and
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undermining the principal of tribal sovereignty.5 Tribal sovereignty is the
idea that Indigenous nations have the right to create their own legislation,
police themselves, retain ownership and access to their homelands, forge
alliances with other sovereign nations, and, generally, oversee their own
affairs and tribal members.
If these Southern states succeeded in bringing Native people and their
nations under their authority, Indigenous Americans would either have to
remain in the South under the limited rights of free people of color or
move west. This was only the latest effort to move Native Americans west
of the Mississippi River. After the Louisiana Purchase in 1803, Thomas
Jefferson had contemplated creating a region that would only be populated
by Native Americans and had encouraged south and southeastern Native
peoples to move voluntarily.6 As slavery became increasingly profitable, this
long-held concept became a concrete reality as a way to not only separate
the races but also transfer ownership of valuable plantation lands from
Native hands into White American possession.
Land transfer was previously largely beholden to a set of social rules that
acknowledged Native peoples’ rights to particular spaces. Though they
thought of Indigenous people as uncivilized, Euro-American colonists created treaties with various Native American tribes and leaders to keep the
peace. These treaties outlined agreements between Native Americans and
colonists about land claims, trade, war (or peace), and any other significant
matter. By their very existence, they also recognized the legitimacy of
Native nations as independent political, social, and economic entities. For, if
Euro-Americans did not believe that Native nations possessed a legitimate
claim to land (and represented a potent military threat), they surely would
not have bothered treating with them. Mississippi, Alabama, and Georgia’s
actions represented a break from this legal acknowledgment of qualified
tribal sovereignty, and the reverberations manifest themselves in the interactions between Americans and Indian nations from this moment forward.
In 1831, the Cherokee Nation filed suit against the state of Georgia in the
US Supreme Court when Georgia arrested a Cherokee citizen, George
Tassel, for murdering another Cherokee citizen in the Cherokee Nation.
The United States’ Congressional and executive branches had signaled their
support for White Southern planters and settlers with the Indian Removal
Act of 1830, which authorized President Andrew Jackson to grant lands
west of the Mississippi River to Native people living east of the Mississippi
(encompassing southeastern and midwestern Indian tribes) in exchange for
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their homelands. The Cherokee Nation commenced a legal battle in
response. In the suit, Cherokee Nation v. Georgia, the Indian nation alleged
that only Cherokee courts had the right to try the case because Georgia
laws had no validity within the Cherokee Nation, and thus could not be
enforced.7 In the midst of the trial, the state of Georgia executed the accused
murderer.The Supreme Court declined to rule on the case, as it determined
that as a “foreign nation” the Cherokee Nation had no standing before the
court. However, in his written opinion, Chief Justice John Marshall coined
a term that continues to define the idea of tribal sovereignty within the
United States.
Marshall wrote that Indian nations could not perfectly be called “foreign.” Rather, they could “perhaps, be denominated domestic dependent
nations [because] they look to our Government for protection, rely upon its
kindness and its power, appeal to it for relief to their wants, and address the
President as their Great Father.”8 This important delineation designated
Native nations as entities that had a right to create their own laws and regulate their own citizens; it also circumscribed the United States’ role in its
relationships with Native nations: the United States had a duty to honor
contracts and treaties made with Indian nations. Marshall’s specification that
Indian nations were not foreign governments provided a loophole for an
American citizen who did have standing before the court to file suit on the
Cherokees’ behalf, and the Cherokees quickly seized this opportunity. The
next year, in 1832, a Christian missionary named Samuel Worcester served
as the plaintiff for just such a case in Worcester v. Georgia. This case was successful, with the Supreme Court ruling that Georgia law was not valid
within the Cherokee Nation, and it would go on to serve as the legal
groundwork for the twentieth-century movement to strengthen tribal sovereignty. But in the nineteenth century, it did not stop Indian removal.
Worcester v. Georgia should have forced the state of Georgia to stop White
settlers from encroaching on Cherokee land. Instead, the federal government showed its support for Georgia. President Jackson put his support
behind the Southern states and pushed the American military to forcibly
remove Native people instead of using voluntary treaty agreements per the
Indian Removal Act. About 100,000 Native Americans were rounded up
and put in camps to await their journeys and many would die on their trips,
traveling hundreds of miles to Indian Territory (modern-day Oklahoma)
during the agonizing heat of summer and freezing cold of winter, without
sufficient food, clothing, or resources. White Americans had adjusted their
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willingness to honor treaties and even their own judicial system, two of the
most vital markers of their democratic society, when it came to the acquisition of Indian land. But the “frontier” mentioned in the Declaration was not
yet gone. Even though their movements were coerced, the Five Tribes still
signed treaties wherein the American government promised to pay them for
the lands they were leaving behind and provide for them in other ways, and
they still had a new place set aside from Whites to call their own, at least for
the time being.
In their removal treaties, the United States promised, in varying language,
that the Five Tribes would have claim to their lands in Indian Territory forever. For example, the Choctaw Nation’s treaty assured the Choctaws that
they and their descendants would live on their land “while they shall exist
as a nation and live on it.”9 Similarly, the United States promised the
Cherokees that their land would “in no future time without their consent,
be included within the territorial limits or jurisdiction of any State or
Territory.”10 But this was not to be. For when the rules of engagement as
defined by White Americans changed once more after the Civil War, and
Native Americans’ status as racial others allowed for unfair mistreatment in
order to obtain land, these promises would prove meaningless.
Once in Indian Territory, the Five Tribes rebuilt throughout the 1830s
and 1840s. Some members of these Indian nations owned Black slaves and
they, along with their owners, built the literal and metaphorical foundations
of new nations once in their western home. These enslavers grew wealthy
and, as some of the most powerful men in these nations, their opinions dictated tribal governance. It is no surprise, then, that when the Civil War
erupted, large portions of all the Five Tribes allied with the Confederacy.
Confederate representatives promised these nations Congressional representation, which the Cherokees had long lobbied for, as well as protection
and annuities from the sale of their southeastern lands, which had been slow
in coming from the US federal government.11
Although some of the tribal elites who dominated the governments officially sided with the Confederacy, opinions were divided, and some portions of each nation supported the Union or tried to avoid the war entirely.
But in the aftermath of the war, in a bid to use their supposed disloyalty as
an excuse to advance their goal of moving White settlement west, into
Indian Territory, the United States generalized the Five Tribes’ actions and
treated them as if all of their tribal members had entered into a treaty with
the Confederacy.12 The US federal government argued that the Five Tribes
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had broken their existing treaties through their involvement in the war on
the side of the South, and that they would have to agree to new treaty provisions in order to reinstate their relationships with the United States. The
United States was willing to withhold provisions promised in the Five
Tribes’ removal treaties in order to get them to the negotiating table and,
unsurprisingly, the new treaty provisions the United States was interested in
were in line with White settlers’ and businessmen’s goals, rather than those
of Native people.
The United States compelled the Five Tribes, through treaty negotiations, and then through legislation in the 1880s, to free and enfranchise their
slaves, allow railroad construction within their borders, and allot their communally held land into individual parcels, among other stipulations.13 These
postwar treaties, collectively referred to as the Treaties of 1866, essentially
prepped Indian Territory to be taken over by the United States in violation
of the United States’ own promises a mere twenty-odd years before. The
railroad provision set the stage for American corporations’ entrance into the
region. Black emancipation and enfranchisement had to be realized in order
to align with the Republicans’ hopes for African Americans’ social and political rights in the United States. Breaking up the Five Tribes’ communally
owned land into individual parcels would force Native people into the
capitalist mode of American individualism. The Black former slaves of
members of the Five Tribes and Native citizens themselves would each
receive an allotment through their heads of household, and after these allotments were assigned, the “leftover” land could be settled by Americans.
American settlement would introduce American values to the region and
provide a foundation for Indian Territory to eventually be made into an
American state.
The historical importance of the racial distinction White Americans
made between themselves and Native Americans is demonstrably clear
when we examine the parallel example of Southern Confederates. The
“Lost Cause,” the idea of a ransacked, oppressed South, dominated the narrative of the Reconstruction era from the late nineteenth century to the
mid-twentieth century, and many today still accept it as truth. But, in reality,
Confederates suffered little comeuppance in the Reconstruction era; their
situation was settled quite differently than the Five Tribes’. President Andrew
Johnson offered general amnesty to southerners except a group of prominent Confederates, whom he required to submit individual petitions for
amnesty.Though Johnson required rebellious southerners to pledge oaths to
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“support, protect, and defend the Constitution of the United States,
and ...pledge to support all laws and proclamations concerning the emancipation of slaves,” his amnesty plan restored plantations to former Confederates
who took this oath, denying formerly enslaved people in the United States
the opportunity to procure and reside on this land.14 Like his predecessor
Abraham Lincoln, Johnson placed a greater emphasis on reuniting the
nation than on advocating for Black rights.
For his fellow White Americans, Johnson placed property rights, a basic
American value, above all, even when it came to those who were undeniably traitors to their country. And while Southern Democrats may have
complained about the Reconstruction Amendments, it was still their own
countrymen legislating the restoration of their country. In a supposedly
democratic society that claimed all men had equal rights, Americans’ racialized othering of Native people gave them license to ignore their right to
own and control their own property and decide their own laws. In Indian
Territory, a foreign government (the United States) put together a
Reconstruction plan that discarded any pretense of acknowledgment of
Indian sovereignty.
Cherokee Nation v. Georgia (1831), Worcester v. Georgia (1832), and the Five
Tribes’ treaties promising them land and autonomy should have protected
Indian Territory from American intervention.And yet, in the Reconstruction
era, White legislators and politicians were the ones making decisions about
the Five Tribes’ land—not tribal leaders and their sovereign governments.
Indians were not voters and could not vote out the men who made these
decisions. Nor would there be a moment where they would reestablish
power and undo the actions taken by these decision-makers, as there was for
former Confederates.
US imperialism in Indian Territory allowed for American democracy to
grow through the land settlement, economic development, and national
ideology it implemented. After the Civil War, thousands of White and Black
Americans streamed into Indian Territory and other western regions seeking new starts and land to call their own. Even before the land allotment
agreed upon in the Treaties of 1866 took place, settlers began building
homes and businesses, squatting on Indian land, and marrying Native people and former slaves who were to receive land.The Homestead Act of 1862,
which allowed White settlers to claim 160 acres of free land after living on
and improving it for five years, initially only applied to unoccupied land.
But in 1889, Congress authorized the opening of certain regions within
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Indian Territory, and both Whites and Blacks raced to move and occupy this
land. Between 1890 and 1907, the Black population of Indian Territory
increased from 19,000 to over 80,000 and the White population increased
from 109,400 to 538,500, while the Indian population remained stable at
roughly 61,000.15 Along with these settlers came the capitalistic arm of
American society. Railroads brought accompanying businesses, with White
settlers opening taverns, stores, and newspapers, which took profit away
from Native-owned businesses. Oil and gas were discovered throughout the
territory and clever crooks often deceived illiterate Native and Black landowners into signing away their valuable land and mineral rights.16
As more Americans invaded the West, the region grew in fame, taking on
a fanciful sheen in which it represented individualism and industry, though
it was very much created through federal intervention. Both former
Confederates and Unionists began to envision the West as a space that might
be shaped by a new, unified nation. Former Confederates, who had been
firmly invested in a weak federal government, found that they could accept
federal intervention if it created space for their settlement and economic
interests in the West. And northerners formed the backbone of the industrial involvement that economically shaped the West. As in the South, the
reconciliation between Unionists and Confederates was only possible
through the rejection of rights for people of color. In the West, as White
political and economic power increased through the 1890s, culminating in
Oklahoma statehood in 1907, White Americans agreed that Native
Americans (and African Americans) were fundamentally different from
them and therefore did not have the same rights to property or prosperity.
Though settler colonialism in (what would become) the United States did
not begin with an all-powerful nation-state dictating to Native nations where
they would live and what rights they would have, the policies put in place
during the removal era and the post-Civil War consolidation of federal power
dismantled Native sovereignty and denied Native humanity. The reconstruction of the Five Tribes is just one example of how Native nations and peoples
were forced to remake themselves in order to embody the American values of
capitalism and individualism.While they were long told about the democratic
ideals of this nation, they never experienced the realization of these ideas for
themselves. Instead, imperialism characterized their lives for decades.
In the twenty-first century, the colonization of Indian nations still sustains American democracy. The Keystone Pipeline, part of an oil transport
system known for failure and environmental disaster, penetrated several
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Indian nations despite the mass protests of Native populations, whose voices
were ignored because they are seen as less human and as an insignificant
voting population.Yet, the pipeline makes it possible for Americans around
the country to receive oil and gas; it makes it possible for the federal government, state governments, and private companies to make money.
Designers use Native motifs to ornament clothing without paying tribes for
the rights to their designs. Americans sprinkle in Native terms (let’s “pow
wow”; this dog is my “spirit animal”; I’ve found my “tribe” here) without
any reference to the cultures from which they are taken.
Native people remain a constant point of reference for American society:
their culture, land, and image remain a site of settlement even as they, now
as American citizens, remain unable to access the privileges and rights one
would expect in a democracy. Their situation should make us question our
idea of “democracy” and the sacrifices Indigenous women and men made
historically, and continue to make today, to maintain it.
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Further Reading
Indian removal and the related change in Euro-American thinking about the malleability of Indians’ racial characteristics has a large historiography as one of the
most well-known events, or processes, in Native American history. See Theda
Perdue and Mike D. Green’s The Cherokee Nation and the Trail of Tears (New York:
Viking, 2007) for further reading on the Cherokees. For a newer take on removal,
see Christopher D. Haveman’s Rivers of Sand: Creek Indian Emigration, Relocation, and
Ethnic Cleansing in the American South (Lincoln, NE: University of Nebraska Press,
2016). Readers interested in learning more about land allotment in Indian Territory
should consult Angie Debo’s classic study, And Still the Waters Run:The Betrayal of the
Five Civilized Tribes (Princeton, NJ: Princeton University Press, 1940). David Chang’s
more recent The Color of the Land: Race, Nation, and the Politics of Land Ownership in
Oklahoma, 1832–1929 (Chapel Hill, NC: University of North Carolina Press, 2010)
is also educational, as he follows the different claims of Native Americans, African
Americans, and Whites to the land in Indian Territory. On the role of the West as a
ground of American reconciliation, see Heather Cox Richardson’s West from
Appomattox: The Reconstruction of America after the Civil War (New Haven, CT: Yale
University Press, 2007), which argues that Western expansion was key to postwar
reconciliation and the creation of a new national identity based around an idealized West.
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